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N o t i c e :  t h i s  d e c i s i o n  n a y  b e  f o r m a L l y  r e v i s e d  b e f o . r e  i t  i s  p u b l i s h e d  i n  L h e  D i s t r i c t  o f
c o l L n r . -  P e g - s L e r .  P a r L r a s  s h o u l d  p r o m p r _ y  n o - ' f y  - h i s  o t : . ! c e  o l  u n y  e r - o r s  s o  L h r r  L h e y  m , r y  b H
c o r r e c l e d  b e f o r e  p u b L i s h j n q  t h e  d e c j s j . o n .  T h i s  n o t i c e  i s  n o t  i n t e n d e d  t o  p r o v i d e  a n  o p p o r t u n i t y
f o r  a  s u b s t a n i i v e  c h a l f e n g e  t o  t h e  d e c i s i o n ,

Government of the District of Columbia
Public Employee Relations Board

In the Matter of:

American Federation of State,
County and Municipal Employees,
District Council 20, Locals 1959 nd 2921,
AFL-CIO,

Complainant,

District of Colurnbia Public Schools and
District of Colurnbia Govemrnent,

PERB Case No. 05-U-06

Opinion No. 796

Respondents.

DECISION AND OR.DER

Staternent of the Case:

The American Federation of State, County and Municipal Employees, District Council 20,
Locals 1959 and 2921 ('Complainant", "AFSCME" or "Union"), filed an Unfair Labor Practice
Complaint and a Motion for a Decision on the Pleadings, in the above-refercnced case. The
Complainant alleges that the District ofColumbia Public Schools ("DCPS" or "Respondent") and the
District of Columbia Government violated D.C. Codc g I -617.04 (a)(1) and (5) (2001 ed.) by fbiling
to comply with the terms of im agreement which settled an untair labor practice complaint. (Compl.
at pgs. 2-3) The Cornplainant is asking the Board to decide this case on the pleadings and order
DCPS to: ( I ) pay the Union all retroactive service fees for all cmployees in Local 2921 for the period
October 24, 2003 through the lirst full pay period following March 12,2004; (2) pay the lJninn all
retroaotive service fees for all employees in Local 1959 fbr the period December 15, 2003 through
thc first full pay period following March 12,200a; (3) provide the Union with a complete and
accurate list of the Local 2921 bargaining unit; (4) comply with the settlement agreemenu (5) make
the Union wholc for all losses, with compound interest; (6) pay attomey fbes and costs; (7) post a
notice to employees; and (8) cease and desist Aom violating the Comprchcnsive Merit Personncl Act.



o

o

Decision irnd Order
PERB Case No. 05-U-06
Page 2

(Compl. at p.4)

DCPS filed an answer denying that it has violated the Comprehensive Merit Personnel Act
C'CMPA'). As a result, DCPS has requested that the Board dismiss the Complaint. DCPS did not
file a response to the Cornplainant's "Motion for a Decision on the Pleadings". Also, the District of
Columbia Govemment did not respond to either the unfair labor practice complaint or the motion for
a decision on the pleadings, AFSCME's motion is before the Board for disposition.

II. Discussion

On July 29, 2003, the Union filed an unfair labor practice complaint against DCPS alleging
that, despite numerous requests from the Union, DCPS had failed to provide an accurate list ofthe
employees in each of the two bargaining units. The Union claimed that without such a list, it was
unable to demorutrate that it had attained membership of5i% ofthe bargaining unit, a prerequisite
to the Union's ability to collect service fees. In addition, the Union asserted that DCPS had
continually failed to honor its obligation to withhold union dues aom the paycheoks of employees
who had submitted dues authorization cards.

'fhis 
matter was refbrred to a Hearing Examiner and a hearing was held on October 24, 2003.

Subsequently, I{earing Examiner Carmel Ebb directed the parties to submit post-hearing briefs.

The Complainant claims that in an attempt to reach a settlement of the dispute, the parlies
requeste.tl several extensions of time within which to file the'ir post-hearing briefs. On March 12,
2004, the parties executcd a settlement agreement. As a result, on March I 5, 2004, the Union filed
a motion to withdraw the complaint, along with a copy ofthe settlement agreement. The motion was
granted and the matter was withdrawn on March 18, 2004.

The Union asserts that the District of Columbia Govemment is responsible tbr providing
actual pay'ment of amounts owed by DCPS, after DCPS has authorized the expenditure. As a result,
the Union contends that the District of Columbia Govemment is an agent of DCPS. Therefbre, the
Union asserts that the District of Columbia Govemment and DCPS ere responsible for compliance
with the settlement agreement. ln light of the above, the Union claims that it is also necessary to join
the District of Columbia Govemment as a party in ordel to obtain complete relief.

Paragraph 3 ofthe settlemcnt agreement provides as follows:

DCPS acknowledges that Local 2921 met the 51% rnembership
threshold prior to January 1, 2001, and DCPS has taken all steps
nccessary and within its power to begin deduction of service fee
amounts for Local292l. DCFS agrees to pay the retroactive service
fbes fbr all covered employees fronr October 24,2003, through the
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fust full pay period following the execution of this Agreernent
After that point, any and all deductions ofservice fees will be
taken directly {iom covered employees through payroll deductions.

Paragraph 4 ofthe settlement agrecment provides as follows:

DCPS acknowledges that Local 1959 met the 51% membership
threshold as of December 15, 2003, and DCPS has taken all steps
necessary and within its power to begin deduction of service fee
amounts fbr Local 1959. DCPS agrees to pay retroactive service fees
fbr all covered employees from December 15, 2003, through the fust
full pay period following the execution of this Agreement. After that
point, any and all deductions of service fees will be taken directly from
covered employees through payroll deduction.

The Complainant claims that on 'numerous occasions since the parties executed the
agreement in March 2004, both counsel for the Union and Micheal Reichert, a staff representative
for thc Union, have reminded DCPS of its obligations under the settlement agreement." (Compl. at
p. 3). However, to date, DCPS has failed to pay any retroactive service fbes for employees
represented by both Local 2921 and l..ocal 1959. (See Compl. at p. 3)

The Complaint contends that bythe conduct described above, DCPS is: (1) interfbring with,
restraining and coercing employees in the exercise oftheir rights under D.C. Code $ 617. 06(a)(l),
and (2) retusing to hargaining in good faith, in violation of D.C. Code g l -61 7.0a(a)( I ) and {5).r

DCPS does not dispute the factual allegations underlying the asserted statutory violation.
Instead, DCPS clairs that the " Complainant's Unfair Labor Practice Cornplaint should be disrnissed
because the complainant fails to state an unfair labor practice for which reliefcould be granted and
[the Board] lacks jurisdiotion to grant the relief requested." ( Answer at p. 5) In addition, DCpS
assefis that it has "corrected the infonnation in the CAPPS system to ensure pa).ment ofany service

' D.C. Code g l-617 oa(a)(1) and (5) provide as follows:

(a) The District, its agents, and representatives are prohibited from:

(l) Interfering, restraining, or cocrcing any ernployee in the exercise ofthe
riglrts guaranteed by this subchapter;

(5) Refusing to bargain collectively in good faith with the cxclusive
relrresentanve.
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foes and the infonnation was forwarded to the District of Columbia Govemment, Office of Pay and
Retirement for implernentation and pa;'rnent. [As a result, DCPS contends that it] has done all that
it can to ensure compliance with the Settlernent Agreement, and there is no unresolved issue, or basis
for the complaint." (Answer at pgs. 5-6). For the above-noted reasons, DCPS is requesting that the
Complaint be dismrssed.

After reviewing the pleadings, we believe that the material Lssues of fact and supporting
documentary evidence are undisputed by the partics. As a result, the alleged violations do not tum
on disputed material issues offact, but rather on a question oflaw. Therefore, pursuant to Board
Rule 520.10, this case can appropriately be decided on the pleadings. In light ofthe above, we grant
the Union's motion for a deoision on the pleadings.

The Board has previously considered the question of whether the failure to implement an
arbitrator's award or settlement agreement constitutes an unfair labor practice. In American
Federation ofGovemment Employees. Local 872. AFL-CIO v. D.C. Water and Sewer Authoritv. 46
DCR 4398, Slip Op. No. 497, PERB CaseNo. 96-U-23 (1996), the Board held for the first time that
'bhen a party simply refuses or fails to implement an award or negotiated agrecment where no
dispute exists over its terrns, such conduct constitutes a failure to bargain in good faith and, thereby,
an unfair labor practice under the CMPA." Slip Op. at p. 3.

In the present case, DCPS acknowledges that: (1) the parties signed a settlement agreement
on March 12,2004 and (2) it agreed to pay retroactive service fees to both Locals 2921 wvJ, 1959.
Howevcr, DCPS asserts that the delayed compliance with the terms of the settlement agreement is
not an unfair labor practice. (See Answer at pgs. 5-6).

After reviewing DCPS' arguments, we have detemined that DCPS' reasons for failing to
comply with the terms ofthe negotiated settlement agreement do not constitute a genuine dispute
over the terms ofthe negotiated settlement; but rather a flat refusal to comply with the negotiated
settlement. As a result, we believe that DCPS has no 'legitimate reasor.r" for its on-going refusal to
comply with the terms of the settlcment agreement.: As such, we conclude that DCPS' actions
constitute a violation of its duty to bargain in good faith, as codified under D.C. Code $ 1-
617.0a(a)(5) (2001 ed.). Furthennore, we lind that by "these same acts and conduct, [DCPS'] failure
to bargain in good f.rith with [AFSCMEI constitute, derivativelv, interference with bargaining unit

t DCPS claims that it has coneoted the infonnation in the CAPPS systan and forwarded it
to the District of Columbia Govemment, Office of Pay and Rctirement. As a result, DCPS
suggests that it has done all that it can do to ensure cornpliance with the scttlcrnent agreement.
Therefore, it asserls that it has not committed an unfair labor practice. However, rve conclude
that it is DCPS' obhgation and responsibility to ensurc compliance with the seltlement agreement.
In light of this linding, it is r.rot necessary for us to consider whether the District of Columbia
Governrnent has violated the CMPA in this case.
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employees rights in violation of D.C. Code g fl-617.041 (aXl) (2001 ed.)."(Emphasis in original.)
AFGE. Local 2725 v. D.C. Housinq Authoritv. 46 DCR 8356, Slip Op. No. 597 at p. 5, PERB Case
No. 99-U-33 (i999). Also see, Corrunittee of Intems and Residents v. D.C. General Hospital.43
DCR 1490, Slip Op. No. 456, PERB Case No. 95-U-01 (1996).

Conceming the Complainant's request for attomey fees, the Board has held that D.C. Code
$ l-617.13 does not authorize it to award attomey fees. See, Intemational Brotherhood ofPolice
Olilcers. Local 1446. AIL-CIO v. District of Columbia General Hospital. 39 DCR 9633, Slip Op.
No. 322, PERB Case No. 9l-U-14 (1992); and Universitv of the District of Columbia Facultv
Association. NEA v. University ofthe District ofcolumbia. 38 DCR 2463, SlipOp.212, PERB Case
No.9l-U-10 (1991). Therefore, the Complainant's request for attomey fees is denisd.

As to the Complainant's request lbr reasonable costs, the Board first addressed the
circumstances under which the awarding of costs to a party may be warranted in AFSCME. D.C.
Council 20. Local 2776 v. D.C. Dept. of Finance and Revenue, 37 DCR 5658, Slip Op. No. 245,
PERB Case No. 89-U-02 (1990). In that case, the Board concluded that it could, under certain
circumstances, award reasonablc costs.r Specifically, the Board observed:

Just what characteristics o{'a case will w;rrant the findmg that an award of
costs will be in the interest ofjustice cannot be exhaustively catalouged. We
do not believe it possible to elaborate in any one case a complete set ofrules
or earmarks to govem all cases, nor would it be wise to rule out such awards
in circurnstances that we cannot foresee. What we can say here is that among
the situations in which such an award is appropriate are those in which the
Iosing pzuly's claim or position was whoily without merit, those in which the
successfully challenged action was undertaken in bad faith, and those in
which a reasonably foreseeable result ofthe successfully challenged action
is the undennining of the union among the employees for whom it is the
exclusive bargaining representative. Slip Op. No. 245, at p.5.

in the cases which firvolve an agency's thilure to irnplement an arbitration award or a
negotiated settlement, this Board has been reluctant to award costs. See, AFCE. Local 2725 v. D.C.
Housine Authoritv, 46DCP.6278, Slip Op. No. 585 at p.5, pERB CaseNos. 98-U-20,99-U-05, and
99-U-12 (1999) and American Federation of Govemment Emplovees. Local 2725 v. D.C.
Department of Health, 5l DCR I1398, Slip Op. No. 752, PERB Case No. 03-U-18 (2004).
However, we have awarded costs when an agency has demonstrated apattem and practice o frefusing
to implernent arbitration awards or negotiated settlements. See, AFGE Local 2725 v. D.c. Housins
Authority, 46, DCR 8356, Slip Op. No. 597. PERB Case No. 99-LJ-33 (1999).

.o r The Board has rnade it clear that attomey fees are not a cost.
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In the present case, the Complainant has not asserted that DCPS has engaged in a pattem and
practice of refusing to implement arbitration awards or negotiated settlem€nts. Nor has any other
pcrsuasive case been made to justify the awarding ofcosts. As a result, we believe that the interest-
of-justice criteria articulated in the AFSCME case, would not be served by granting the
Complainant's request for reasonable costs. Therefore, we deny the Complainant's request for
reasonable costs.

ORDER

IT IS HEREBY ORDERED THAT:

2 .

3 .

1 .

5 .

7 .

/1

6.

The American Federation ofState, County and Municipal Employees, Locals 2921 and 1959's
(AFSCME) Motion for a Decision on the Pleadings, is granted.

The District of Columbia Public Schools (DCPS), its agents and representatives shall cease
and desist liom refusing to bargain in good faith with AFSCME by failing to cornply with the
terms of the March 12, 2004 settlement agreement.

DCPS, its agents and representativcs shall cease and desist from interfering, restraining or
coercurg its employees by engaging in acts and conduct that abrogate employees' rights
guaranteed by "Subchaptcr XVII. Labor-Management Relations" of the Cornprehensive
Merit Personnel Act ("CMPA") to bargain collectively through representatives of thrir ot n
choosing.

DCPS shall, in accordance with thc ternr of the settlement agreement, fully implement,
forthwith, the terms of the settlement agreement.

AFSCME's request for costs and attomey lbes are denied for the reasons stated in this
Opinion.

DCPS shall post conspicuously, withrn ten (10) days from the serr,rice of this Decision and
Order, the attached Notice where notices to bargaining-unit employees are customarily
posted. The Notice shall rernain posted for thirty (30) consecutive days.

Within fburteen (14) days from the issuance o1'this Decision and Order, DCPS shall notifu
thc Public Employees Relations Board ('Board"), in writing, that the Norice has been posted
accordingly. Also, DCPS shall notify the Board of the stcps it has taken to comply with
paragraphs 4 and 6 ofthis Order.



o
Dcoision and Order
PERB Case No. 05-U-06
Page 7

9. Pursuant to Board Rule 559.2, this Decision and Order is final upon issuance.

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARI)
Washington, D. C.

July 15, 2005

t:
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CERTIFICATf, OF' SERVICE

This is to certit/ that the attached Decision and Order in PERB Case No. 05-U-06 was
transmitted via U.S. Mail to the following parties on this the 15ft day of July 2005.

I

Eileen McG{onb Clements
District of Columbia Public Schools
825 North Capitol Street, N.E.
Sixth Floor
Washington, D.C. 20002

Robert Spagnoletti, Esq.
Attomey General for the District of Columbia
1350 Pennsylvania Avenue, N.W.
Suite 409
WashinglorL D.C. 20004

Brenda Zwack, Esq,
O'Donnell, Schwartz & Anderson, P.C.
1300 L Street, N.W.
Suite 1200
Washington, D.C.20005

Courtes]r Copies:

Mary Leary, Director
Office of Labor Relations

and Collective Bmgaining
441 4' Street, N.W.
Suite 820 North
Washington, D.C. ?0001

Loretta Blackwell, Director
Labor-lvlanagement Employees Relations
District of Columbia Fublic Schools
825 North Capitol Street, N.E.
Sixth Floor
Washington, D.C. 20002

FAX & U.S. MAIL

FAX & U.S. MAIL

F'AX & U.S. MAIL

U.S. MAIL

u.s"MA$,

Secretary


